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Abstract

Background: Persons with psychosocial disabilities face disparate access to healthcare and social services
worldwide, along with systemic discrimination, structural inequalities, and widespread human rights abuses.
Accordingly, many people have looked to international human rights law to help address mental health challenges.
On December 13, 2006, the United Nations formally adopted the Convention on the Rights of Persons with
Disabilities (CRPD) – the first human rights treaty of the 21st century and the fastest ever negotiated.

Methods: This study assesses the CRPD’s potential impact on mental health systems and presents a legal and
public policy analysis of its implementation in one high-income country: Canada. As part of this analysis, a critical
review was undertaken of the CRPD’s implementation in Canadian legislation, public policy, and jurisprudence
related to mental health.

Results: While the Convention is clearly an important step forward, there remains a divide, even in Canada,
between the Convention’s goals and the experiences of Canadians with disabilities. Its implementation is perhaps
hindered most by Canada’s reservations to Article 12 of the CRPD on legal capacity for persons with psychosocial
disabilities. The overseeing CRPD Committee has stated that Article 12 only permits “supported decision-making”
regimes, yet most Canadian jurisdictions maintain their “substitute decision-making” regimes. This means that many
Canadians with mental health challenges continue to be denied legal capacity to make decisions related to their
healthcare, housing, and finances. But changes are afoot: new legislation has been introduced in different
jurisdictions across the country, and recent court decisions have started to push policymakers in this direction.

Conclusion: Despite the lack of explicit implementation, the CRPD has helped to facilitate a larger shift in social
and cultural paradigms of mental health and disability in Canada. But ratification and passive implementation are
not enough. Further efforts are needed to implement the CRPD’s provisions and promote the equal enjoyment of
human rights by all Canadian citizens – and presumably for all other people too, from the poorest to the wealthiest
countries.
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Background
Approximately 15 % of the world’s population lives with
disabilities. This means there are almost one billion
people who face everyday inequality, marginalization,
and discrimination through inequitable opportunities, as
compared to persons without disabilities [1]. People with
psychosocial disabilities face particularly acute social
challenges and continue to be subjected to human rights
violations worldwide [2]. The stories of discrimination,
mistreatment, and exclusion are harrowing. For example,
in response to rising substance abuse, many countries in
Southeast Asia, such as Cambodia and Myanmar, have
adopted laws that allow for compulsory detention as a
treatment for persons living with drug addictions. These
compulsory drug detention centres have drawn inter-
national outrage for subjecting patients to forced labour,
physical and sexual abuse, inadequate provision of
healthcare, lack of consent for treatment, and involun-
tary imprisonment [3]. In Eastern Europe, Romas with
disabilities have been found to face even higher levels of
discrimination than Romas without disabilities, who
already encounter numerous obstacles in accessing basic
goods, services, healthcare, and rights protection [4].
Mental health care is also woefully lacking in South
Africa, where it remains near the bottom of the govern-
ment’s list of priorities. In the South African province of
KwaZulu-Natal, only 32 psychiatrists were working in
2011 in the public healthcare system to serve a popula-
tion of over ten million [5]. In Canada, Aboriginal peo-
ples suffer from higher rates of mental health challenges
than other Canadian populations [6]. Past policies and
practices of forced assimilation, such as residential
schools, have prevented Aboriginals from expressing
their languages, dress, beliefs, and culture, resulting in
severely deleterious long-term effects on the population’s
health and mental welfare [6].
Overall, it is clear that people with psychosocial dis-

abilities worldwide do not have access to the basic men-
tal healthcare, support, and social services that they
require. Many are excluded from their community life,
face abject levels of intolerance, and are denied the right
to marry and have children [7]. Such systematic discrim-
ination, structural inequities, and stories of suffering
faced by people with psychosocial disabilities raise many
questions about the role that international human rights
law can play.
This article assesses the practical impact of the United

Nations (UN) Convention on the Rights of Persons with
Disabilities (CRPD) on domestic policymaking and court
decisions in one high-income country: Canada. As a
Western democracy with a long history of human rights
protection, Canada theoretically represents a high water-
mark against which other high-income countries can
compare themselves and from which countries with

historically fewer human rights protections can learn. It is
also a federal country, one in which there are frequent bat-
tles over jurisdiction between the federal and provincial
governments over their roles and responsibilities. Accord-
ingly, there are challenges with implementing inter-
national agreements that are ratified by one level of
government and which require changes at another level of
government. A case study of Canada is also helpful to re-
veal the extent to which human rights treaties have any
impact on high-income countries. The trend in newer
international agreements is to make them relevant for all
state parties and to ensure they are not just about dictat-
ing poor countries’ policies from afar. But if they have no
impact on high-income countries, then this trend may not
be taking hold as much as might be hoped.
Overall, this study shows that while the CRPD remains

conspicuously absent from Canadian legislation, public
policy, and jurisprudence, the country’s ratification of
the Convention has facilitated an important shift in the
social and cultural paradigms surrounding psychosocial
disability in Canada. As a result, this new international
human rights treaty may be aiding the everyday struggles
of persons living with psychosocial disabilities – even in
the wealthiest countries – by facilitating larger changes
in social norms and expectations around such
disabilities.

Methods
Data collection
To adequately assess the CRPD’s potential impact on
mental health systems in Canada, three steps were taken
to collect data. First, an extensive search of all scholarly
analyses on the CRPD was conducted. These included re-
ports, commentaries, and articles found on electronic da-
tabases (i.e. Google Scholar, ProQuest, etc.). Additionally,
a search of all Canadian federal, provincial, and territorial
legislation and jurisprudence was conducted for mentions
of the UN CRPD. Aggregator databases such as the
Canadian Legal Information Institute (CANLII) website
were further used to perform this nationwide search.
Second, a review of specific Canadian government and

UN documents were analyzed to gather insights on
Canada’s treaty ratification and implementation process.
This included the Canadian government’s 2014 report to
the UN on its CRPD obligations. For comparative pur-
poses, the UN CRPD implementation reports of 19 other
State Parties were also summarized.
Finally, commentaries and shadow reports of both na-

tional and local NGOs focused on mental health and
disability rights in Canada were consulted to assess the
CRPD’s domestic implementation of the treaty. These
resources were compared and contrasted with both
Canadian government and UN reports on Canada’s
CRPD obligations and implementation process.
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Analysis
A socio-legal approach was used to directly evaluate the
effect of the CRPD’s adoption on psychosocial disability
rights in domestic institutions, policies, and judicial de-
cisions [8]. The use of international law to develop,
recognize, and reaffirm the rights of persons with dis-
abilities was also examined with reference to the CRPD’s
success as the first human rights treaty of the 21st century.
International responses and challenges of the CRPD were
also discussed, including issues with enforcing the treaty’s
implementation. The study examined the historical trajec-
tory of disability rights in the Canadian context, with a
particular focus on the shift from the medical model to a
social model perspective. Relevant legal cases prior to the
CPRD that address the equality rights of persons with dis-
abilities were also assessed.

Results
The UN Convention on the Rights of Persons with
Disabilities
Historically, persons with disabilities have been treated
as recipients of welfare, health, and charity programmes,
rather than individuals deserving of equal legal rights.
Now a prominent domain of international human rights
law, disability was long invisible until the early 1970s
when it was beginning to be recognized as a fundamen-
tal aspect of human rights. At that time, international
declarations on disability existed, but were critiqued as
non-binding and reflecting a medicalized approach to
disability. In 1982, the UN adopted a World Program of
Action Concerning Disabled Persons (WPA) that aimed
to establish equal rights for persons with disabilities [9].
This period marked the beginning of a shift away from a
“medical model” of disability towards paradigms focused
on disability as an aspect of human rights.
The traditional medical model has categorized disabil-

ities as health problems to be diagnosed and treated by
means of medical intervention. This model has been
blamed for leading to forced institutionalization of per-
sons with psychosocial disabilities and interfering with the
right to consent to (or deny) treatment [10]. The hegem-
ony of the medical model, many have argued, has accord-
ingly fostered social and cultural assumptions of the
incapacity of persons with psychosocial disabilities to
make decisions concerning their personal livelihoods and
medical treatment [10]. In contrast, the “social model” of
disability presents psychosocial disability not as an intrin-
sic medical problem but as an extrinsic inequity caused by
structural barriers that prevent some people from equal
participation in society [10]. The social model does not
wholly abandon medicine; instead, its focus emphasizes
the importance of persons with psychosocial disabilities
being granted equal access to society and having control
over any needed medical treatment.

Despite significant advances in thinking, it became ap-
parent after three unsuccessful attempts in the 1980s
that it was going to be difficult to persuade the inter-
national community to develop a disability rights con-
vention. However, in 2001, the government of Mexico
campaigned to develop such a convention framed as a
matter of “social development” and promoted it through
global development processes that were already under-
way [9]. Five years later, this goal was achieved.
On December 13, 2006, the UN General Assembly for-

mally adopted the CRPD – the first human rights treaty
of the 21st century, the fastest ever negotiated, and the
one with the highest number of opening-day signatories
(i.e. 82 countries on March 30, 2007). The purpose of
the CRPD is “to promote, protect, and ensure the full
and equal enjoyment of all human rights and fundamen-
tal freedoms by all persons with disabilities, and to pro-
mote respect for their inherent dignity” (Art 1.1) [11].
On mental health, the CRPD recognizes that “Every per-
son with disabilities has a right to respect for his or her
physical and mental integrity on an equal basis with
others” (Art 17). As of March 2015, 153 countries signed
and ratified the Convention [12].
Overall, the CRPD consists of a 25-paragraph pre-

amble and 50 articles that address the obligations of
state parties, enumerate the rights of persons with dis-
abilities, and outline the implementation and monitoring
processes of the Convention [13]. The preamble focuses
on (e) recognizing that disability is an evolving concept,
(g) the importance of disability issues, and (w) that indi-
viduals have a responsibility to ensure others’ rights are
promoted and recognized. See Table 1 for a summary of
the CRPD’s provisions.
In addition to the CRPD, an Optional Protocol was de-

veloped to supplement the Convention’s basic imple-
mentation mechanisms. [14] This Optional Protocol
empowers individuals to bring complaints against states
that have ratified the Convention to the UN Committee
on the Rights of Persons with Disabilities, and for the
Committee to follow up on potential violations [15]. Just
over half of the Convention’s state parties have also rati-
fied the Optional Protocol (i.e. 85 countries as of March
2015); Canada has not.

Reception to the CRPD
As one of history’s most widely adopted conventions,
the CRPD has generally been met with great enthusiasm
from the international community [14]. Its development
was especially celebrated for its active inclusion of per-
sons with disabilities, including psychosocial disabilities
[1]. Among experts, some see the Convention as having
the potential to alter the legal and ethical foundations of
disability politics around the world [16]. For instance,
Gerald Quinn of the National University of Ireland at
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Galway has argued that the CRPD will strengthen polit-
ical momentum for securing equal rights for persons
with disabilities, provide advocates with a clear moral
compass for creating a more inclusive future, and raise the
stakes of disability politics through the engagement of state
laws [16]. Others have noted the importance of CRPD’s
Article 12 which guarantees equal legal capacity for per-
sons with psychosocial disabilities [17] and requires states
to offer reasonable accommodation [18].
Although many agree that the Convention is an im-

portant step forward, others believe that we are far from
reaching its articulated goals any time soon. For ex-
ample, Raymond Lang and colleagues found major gaps
between the aspirational provisions of the Convention,
what is monitored, and what happens in practice [19].

They emphasize three practical challenges facing the
Convention: the lack of effective national disability pol-
icies that are needed to provide a foundation for CRPD
implementation; the gulf between national policy and
local community practice; and the lack of political will
among policymakers for full implementation [19]. These
challenges are not unique to the CRPD, but common
across all human rights instruments and international
law broadly. Lang and colleagues argue that, “even when
the need for good governance is acknowledged, there are
few incentives either in Government Ministries or in the
private sector for such procedures to be upheld” [19].
Heather Aldersey and H. Rutherford Turnbull agree
that, in practice, the Convention is complicated and its
implementation uneven [20]. In Hasheem Mannan and
colleagues’ application of the EquiFrame’s framework to
the CRPD, it was found that not all core concepts of hu-
man rights are explicitly mentioned in the Convention
and several sub-groups of persons with disabilities are
not protected, thereby illustrating some potential deficits
of this instrument [1].
The University of Otago’s John Dawson notes that

international compliance with the Convention is further
complicated by the CRPD’s ambiguity – both in the doc-
ument’s language and the CRPD Committee’s interpret-
ation of it [21]. Dawson explains that the problem of
compliant domestic implementation is exacerbated by
potential inconsistencies between the different rights af-
firmed in the Convention. This is particularly seen in the
example of involuntary psychiatric treatment, where
there are competing interests between defending individ-
ual autonomy and promoting social inclusion for vulner-
able populations. The pivotal question here is whether a
person deemed to lack capacity to make a decision still
has the right to exercise their autonomy and make that
decision [21]. The CRPD does not discuss what this sig-
nificant potential incongruence means for domestic in-
terpretation and implementation.
Dawson also notes that certain aspects of the Commit-

tee’s interpretations do not seem compatible with “so-
phisticated legal systems” [21]. For example, the
Committee has said that denying legal capacity due to
mental incapacity violates the CRPD, yet that seems to
conflict with some basic legal principles that are “satu-
rated in mental concepts” like intent, foresight, know-
ledge, and reasonable judgment [21]. That makes full
compliance with the most authoritative interpretation of
the Convention – the one offered by the Committee –
quite difficult and potentially impossible.

Implementation of the Convention
For those states that have signed and ratified the CRPD,
the next step is to prioritize changes that are needed for
successful implementation. For instance, Jarlath Clifford

Table 1 Summary of the CRPD’s Provisions

Articles 1–3 discuss the purpose of the treaty, the definitions of terms,
and the general principles of the Convention.

Articles 4–9 assert the broad obligations of the state parties and draws
attention to the specific measures they are expected to undertake. For
example, Article 5–7 focuses on equality and non-discrimination, where
state parties are asked to take all necessary measures to ensure equal
enjoyment of human rights for women and children. Article 8 calls on
state parties to promote awareness for disability rights in their
jurisdictions.

Articles 10–30 are then focused on the specific rights of persons with
disabilities. Specifically, Articles 10–16 discuss the legislative,
administrative, and humanitarian obligations of state parties to persons
with disabilities. Article 12 guarantees equal recognition before the law,
requiring that “State Parties shall recognize that persons with disabilities
have the right to recognition everywhere as persons before the law”
(Art 12.1). Articles 15–17 mandate that state parties ensure “freedom
from exploitation, violence and abuse”, “freedom from torture or cruel,
inhuman or degrading treatment or punishment”, and a right to
protection of “integrity of the person”. Articles 18–20 discuss freedom of
movement, independency, and personal mobility, including “facilitating
access by persons with disabilities to quality mobility aids, devices,
assistive technologies and forms of live assistance and intermediaries
including making them available at affordable cost” (Art 20 (b)). Articles
21–23 require state parties to facilitate access to information in formats
that are appropriate for different kinds of disabilities, protection of
privacy concerning personal, health and rehabilitation information, and
elimination of discrimination in matters concerning relationships,
marriage and parenthood. Articles 24 and 25 recognize the right of
persons with disabilities to education and health at the highest
attainable level. Articles 27–30 call for state parties to take effective
measures in regards to equal opportunity in the workplace, adequate
standard of living, the right to participate in politics, and cultural life.

The CRPD also includes implementation mechanisms that help ensure
the Convention’s inspired rhetoric becomes reality. These are contained
in Articles 31–50. Specifically, Article 32 recognizes the need for
international and national programming to be inclusive and accessible
to persons with disabilities. Article 33 requires state parties to set up a
coordination mechanism within government to ensure monitoring of
the Convention’s implementation. The establishment of a UN
Committee on the Rights of Persons with Disabilities is discussed in
Article 34, with Articles 35–40 expanding on the roles of the
Committee’s experts, the submission of compliance reports by state
parties every 4 years, and their expected content. Article 39 mentions
that reports submitted by state parties will be examined every 2 years,
after which the Committee may make suggestions and recommendations
based on its review. Articles 41–50 focus on important formalities, such as
signatures, consent, reservations, and amendments.
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from The Equal Rights Trust argues that the European
Union will need to focus on combatting social discrimin-
ation against people with disabilities to fulfill the state-
ments made in the CRPD. [17] Specifically, he mentions
that changes are needed in regards to consulting persons
with disabilities on legislation and policy processes (Art-
icle 4), legal capacity (Article 12), and protection (Article
16) [17]. Similarly, other experts have pointed to specific
national policies that must be changed to ensure compli-
ance with the Convention [5, 22]. Thus, while there is
little doubt that the CRPD is an important step forward
for persons with disabilities – perhaps even the single
most important step towards encouraging equal partici-
pation [16] – its practical impact will depend on the ex-
tent to which it is implemented in domestic policies and
court decisions.
To date, only 19 countries have received commentary

from the CRPD Committee on their mandatory imple-
mentation reports that all parties were required to sub-
mit. Table 2 summarizes these commentaries with
respect to articles that directly relate to psychosocial dis-
abilities [23–41]. Overall, the CRPD Committee
expressed concerns about the continued use of substi-
tute decision-making regimes, insufficient disability-
related resources and services, and challenges to the lib-
erty and personal security rights of persons with
disabilities.

CRPD and National Mental Health Law
National mental health laws and court decisions have
not always addressed the needs of persons with psycho-
social disabilities admirably [2]. In a study examining hu-
man rights violations among such persons, mental
health policies and laws in many low- and middle-
income countries were found to be either absent or not
up to current international human rights standards [42].
Many high-income countries were also found to lack
basic legislative protections [43]. Many hoped that, in
the absence of better national laws, the CRPD and its
Optional Protocol could be used to hold state parties ac-
countable for human rights violations and encourage the
progressive realization of disability rights.
The development of government laws and policies has

historically excluded the participation of persons with
psychosocial disabilities, thereby limiting the opportunity
for needs to be adequately addressed [2]. The CRPD spe-
cifically mandates the inclusion of affected groups [44].
The CRPD also requires the abolition of laws that permit
detention and removal of legal capacity for those with
psychosocial disabilities [18]. Traditionally, mental
health laws have focused on the circumstances in which
involuntary treatment and detention is permitted, not
the human rights of persons with psychosocial disabil-
ities. Although many believe the CRPD certainly

represents a promising direction for mental health law,
some have argued that its social model of disability fails
to address the mental capacity constraints of persons
with psychosocial disabilities, and other facets that may
not be fully addressed through social support [18].
Sheila Wildeman of Dalhousie University argues that

the CRPD has generated controversies about recognizing
persons with disabilities, and in particular psychosocial
disabilities, as bearers of human rights [45]. The two
greatest controversies faced by CRPD negotiators were
the illegitimacy of involuntary psychiatric treatment and
the illegitimacy of substitute decision-making. These
controversial provisions are found in Articles 12 (equal
recognition before the law), 14 (liberty and security) and
17 (protecting the integrity of person). The challenges in-
troduced by the controversies have broad implications for
global mental health law and policy, particularly for the in-
volvement of affected stakeholders. For instance, Wilde-
man argues that “due to the depth of challenges raised by
the disabled person’s organization, there is a risk that they
(or their most radical claims) may be shut out of domestic
and international mental health policy efforts” [45]. This
risk, if realized, would be a violation of the CRPD require-
ment to facilitate the political participation of persons
with disabilities [45].

Canada’s Approach to Mental Health
According to the Government of Canada’s 2012 Survey
on Disability, 3.8 million Canadians or 13.7 % of the
adult population reports some form of activity limitation
or disability [46]. With Canada’s aging population, the
present disability rate is expected to rise. Canadians with
disabilities experience various barriers, challenges, and
disadvantages on a daily basis, including disproportion-
ate levels of poverty, unequal labour market access, and
inadequate accessibility to public spaces. In this regard,
Canadians with disabilities are often effectively denied
“full and equal citizenship” [47]. Canadians with disabil-
ities also endure disproportionate levels of discrimin-
ation. In 2010, 44 % of the complaints received by the
Canadian Human Rights Commission related to
disability-related discrimination [48].
Canada has historically addressed mental health rights

through the “medical model” [10]. A 2005 speech by
Chief Justice Beverley McLachlin of the Supreme Court
of Canada illustrates the pervasiveness of this model in
Canadian law:

The challenge for the law is to keep pace with medical
developments and ensure that the legal regime
governing mentally ill persons is responsive to the
current state of scientific knowledge. Our common
challenge as doctors and lawyers is to work together
in addressing the problems posed by mental illness.
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Table 2 Summary of Commentaries by the CRPD Committee on Implementation in 19 Countries

Country Pop. GDPpc HDI Concerns raised by the CRPD Committee

Argentina 41.45 M $14,715 0.808 • Lack of available resources and services for persons with disabilities
• Legislation on substitute decision-making should be replaced with supported decision-making
• Disparities in implementation at the local level

Australia 23.13 M $67,458 0.933 • Concerned with state’s interpretative declarations to CRPD articles 12, 17 and 18
• No plan to remove substitute decision-making
• Unwarranted use of prison management for non-convicted persons with disabilities

Austria 8.47 M $50,547 0.881 • Different concepts of disability used across laws and policies; some based on the medical model
• Law allows individuals to be confined against their will in psychiatric institutions
• Mental health services should be given with free and informed consent
• Some programs do not cover all disabilities, such as psychosocial disabilities

Azerbaijan 9.42 M $7,812 0.747 • Legislation and policies follow the medical model of disability
• Civil code advances the substitute decision-making process rather than replaces it
• Need better living conditions and end to negative stereotypes for persons with disabilities

Belgium 11.20 M $46,878 0.881 • New law continues to use substitute decision-making
• Laws that contradict the Convention should be repealed
• Mental Health Act enacted in 1990 allows involuntary hospitalization of persons with disabilities

China 1,357 M $6,807 0.719 • Medical model of disability in definition and discourse on the status of persons with disabilities
• System to establish legal guardianship is not compliant with article 12 of the Convention
• Involuntary civil commitment based on actual or perceived impairment should be abolished

Costa Rica 4.87 M $10,185 0.763 • Concerned with descriptions of persons with disabilities and use of the medical model of disability
• Current law does not include the general obligations of the Convention
• Lack of programming and services for persons with disabilities to access loans and court system

Denmark 5.61 M $59,832 0.901 • Lack of disaggregated data and reports of prevailing prejudice
• Current law allows for substitute decision-making
• Reports of coercive treatment of persons admitted to psychiatric institutions
• Absence of disability policy action plans for Faroe Islands and Greenland, both Danish territories

Ecuador 15.74 M $6,003 0.711 • Medical model of disability used and current legislation allows for substitute decision-making
• Data-collection system is not unified, making it difficult to assess disability rights

El Salvador 6.34 M $3,826 0.662 • Current national strategy and framework is not in line with the Convention
• Certain persons with disabilities remain institutionalized
• Lack of information on guardianship and protection of persons with disabilities

Hungary 9.90 M $13,481 0.818 • Insufficient participation of persons with disabilities in the design of relevant legislation
• Decision for institutional care is made by the guardian rather than the person with disabilities
• Law permits a judge to remove the right to vote for those with “limited mental ability”

Mexico 122.3 M $10,307 0.756 • Lack of measures to repeal declarations of legal incompetence
• State legislation authorizes deprivation of liberty of persons with psychosocial disabilities
• Insufficient community mental health services

New Zealand 4.47 M $41,556 0.910 • The Mental Health Act of 1992 is criticized for its lack of human rights principles
• Concerned with state’s lack of specific training for judges regarding the Convention
• Barriers still exist which prevent persons with disabilities from accessing full health services

Paraguay 6.80 M $4,265 0.676 • No mechanisms for consultation with disabled persons’ organizations
• Concerned with the state’s apparent lack of understanding of Article 12 of the Convention
• Lack of information on persons with disabilities who have been institutionalized against their will

Peru 30.38 M $6,662 0.737 • Absence of a coherent and comprehensive strategy that implements the social model of disability
• Substitute decision-making is favoured over supported decision-making
• Deprivation of liberty on the basis of disability including psychosocial disability

South Korea 50.22 M $25,977 0.891 • Welfare of Disabled Persons Act refers to the medical model of disability
• Current system promotes substitute decision-making instead of supported decision-making
• High rates of institutionalization and in some cases without person’s consent

Spain 47.13 M $29,863 0.869 • Current law fails to cover all persons with disabilities
• No measures have been taken to replace substitute decision-making with supported decision-making
• Concerned with the reported abuse of persons with disabilities who are institutionalized

Sweden 9.59 M $60,430 0.898 • The Convention has not been integrated into Swedish law.
• State appointment of administrators is a form of substituted decision-making
• Swedish law allows for a person to be confined against their will in a medical facility

Tunisia 10.89 M $4,317 0.721 • No measures have been taken to replace substitute decision-making with supported decision-making
• Under the current legislation, a disability can constitute a basis for the deprivation of liberty
• Concerned with the state’s lack of clarity on legislation to protect persons with disabilities

All data on population (in millions), GDPpc (gross domestic product per capita in US dollars), and HDI (human development index) were for 2013
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Law cannot heal people, only services and treatment
provided by medical professionals can achieve that
ultimate goal [10].

But this conception of psychosocial disability has not
been static. One can see the dynamic evolution of views
on psychosocial disability in Canadian jurisprudence
through a review of prominent cases heard before the
Supreme Court over the past 20 years. For example:

� In Eaton v. Brant County of Education, [1997] 1 SCR
241, the Court assessed whether the equality rights
of a 12-year-old girl with cerebral palsy were vio-
lated when her school board placed her in a segre-
gated special education class against her parents’
wishes [49]. The Court affirmed the school board’s
decision and noted that a special education place-
ment outside of school’s regular classrooms was in
the ‘best interests of the child’ [49].

� In Eldridge v. British Columbia (Attorney General),
[1997] 3 SCR 624, the Court was asked to determine
whether the failure of the British Columbia Medical
Services Commission and hospitals to provide sign
language interpretation services amounted to a
violation of the Canadian Charter of Rights and
Freedoms s.15(1) equality rights of persons who are
deaf [50]. Notably, the decision highlighted the
‘unfortunate truth’ of the history of Canadians with
disabilities as “largely one of exclusion and
marginalization” [50]. Moreover, the court shared its
view that this historical disadvantage has been
shaped through the social construction of disability
as an “abnormality or flaw”, thereby subjecting
persons with disabilities to paternalistic attitudes
[50]. Accordingly, the Court held that the failure to
provide sign language interpretation services to
persons who are deaf resulted in discrimination on
the basis of physical disability and denied this group
the equal benefit of the law [50].

� In Nova Scotia (Workers’ Compensation Board) v.
Martin, 2003 SCC 54, the Court discussed the
notion that due sensitivity to the “widely divergent
needs, characteristics and circumstances of persons”
affected by disabilities is essential to achieving
substantial equality [51]. The Court held that the
question in each case of discrimination based on
disability will not be whether the state has failed to
respond to the needs of persons with disabilities in a
general sense, but rather, whether it has been
responsive to the unique circumstances and needs of
each person with a disability [51].

� In Auton (Guardian ad litem of ) v. British Columbia
(Attorney General), 2004 SCC 78, the Supreme
Court of Canada assessed whether British

Columbia’s health legislation violated the claimant’s
Charter of Rights and Freedoms s.15(1) equality
rights by not providing funding for Applied
Behavioural Analysis or Intensive Behavioural
Intervention (ABA/IBI) therapy for autistic children
between the ages of three and six [52]. The Court
concluded the developing therapy did not constitute
a core medical service, and therefore was not a
benefit conferred by the law to which discriminate
access was given [52].

� In Moore v. British Columbia (Education), 2012 SCC
61, the Court considered whether the unavailability
of intense remedial instruction that a child with
severe learning disabilities required at a public
school amounted to discrimination [53]. In this
decision, the Supreme Court reiterated the notion
that comparing the child’s needs solely to those of
other special needs students would risk perpetuating
the exclusion and marginalization of students with
disabilities. Instead, the Court held that without
access to these special education services, the child
would ultimately be denied the equal benefit of the
fundamental service of public education [53].

Akin to Canada’s evolving historical understanding of
psychosocial disability, the CRPD endorses the social
model of disability, as opposed to the historically domin-
ant medical model, by affirming disability as a human
rights issue for state parties to address. The Convention
asserts the importance of recognizing the equal rights
and opportunities for persons with psychosocial disabil-
ities as those of persons without disabilities. The CRPD
similarly categorizes psychosocial disability as a condi-
tion arising from interactions with barriers that hinder
persons with psychosocial disabilities from full and equal
participation in society “on an equal basis with others”
[54]. In response to these barriers, the Convention af-
firms rights to non-discrimination in areas ranging from
health, education, housing, employment, living and so-
cial standards, and cultural and political participation
[18].

Canada’s Reservations to the CRPD
Along with Canada, the Netherlands and several Arab
states have entered reservations to the CRPD regarding
Article 12 – legal capacity, because their current systems
allow for substitute decision-making for people with psy-
chosocial disabilities who are deemed to lack capacity
[18]. Australia has made three interpretive statements
on legal capacity and immigration [55]. The United
Kingdom has made four reservations and one interpret-
ive statement concerning work, education, immigration
and legal capacity [18]. These are a few examples in
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which countries have expressed their hesitancy towards
full ratification and implementation.
Canada ratified the CRPD on March 11, 2010 [11].

Yet, as critics note, “there is a gap between this vision
[of the CRPD] and the lived experience of Canadians
with disabilities” [56]. In this regard, there remains sig-
nificant work to be done to make the CRPD meaningful
for Canadians with psychosocial disabilities. Its full im-
plementation is perhaps most acutely hindered by Cana-
da’s reservations to Article 12 of the Convention.
Article 12(1) provides that “States Parties reaffirm that

persons with disabilities have the right to recognition
everywhere as persons before the law” [45]. Article 12(2)
discusses legal capacity: “States Parties shall recognize
that persons with disabilities enjoy legal capacity on an
equal basis with others in all aspects of life” [45]. Article
12(3) requires that “States Parties shall take appropriate
measures to provide access by persons with disabilities
to the support they may require in exercising their legal
capacity” [45]. Article 12(4) states:

States Parties shall ensure that all measures that relate
to the exercise of legal capacity provide for
appropriate and effective safeguards to prevent abuse
in accordance with international human rights law.
Such safeguards shall ensure that measures relating to
the exercise of legal capacity respect the rights, will
and preferences of the person, are free of conflict of
interest and undue influence, are proportional and
tailored to the person's circumstances, apply for the
shortest time possible and are subject to regular
review by a competent, independent and impartial
authority or judicial body. The safeguards shall be
proportional to the degree to which such measures
affect the person's rights and interests [45].

To note, there are differing and potentially conflicting
views on the content of legal capacity rights under Art-
icle 12, not only among state parties – as evidenced
through reservations and interpretative statements – but
also among UN bodies. The CRPD Committee insists
that the denial of equal legal capacity to persons with
disabilities, such as restricting their liberty and personal
security through detentions in institutions without their
consent or with the consent of a substitute decision-maker,
is a violation of Article 12 [57]. Conversely, the UN Human
Rights Committee appears to allow for the necessary and
proportionate detention of persons with disabilities under
the International Covenant on Civil and Political Rights for
the purposes of preventing serious injury or harm to them-
selves or to others, though the Committee insists on less
restrictive alternatives [58].
Moreover, the CRPD Committee takes the position

that this Article on legal capacity allows only supported

decision-making for persons with disabilities. The Com-
mittee explains that guardianship and all other substitute
decision-making regimes are inconsistent with the
CRPD’s goal of achieving autonomy and equality for per-
sons with disabilities [45]. Substitute decision-making,
which is the prevalent regime worldwide, is a process by
which a guardian or representative makes decisions for
persons with disabilities deemed to lack capacity, often
without a requirement to obtain their consent [59]. In
contrast, supported decision-making uses a persons’ net-
work of “friends, family, or other allies” to help the af-
fected person make decisions by assuming capacity and
assessing their communications. If this communication
is inconclusive, the regime relies on the persons’ “previ-
ously expressed wishes, abiding values, and experience
in similar situations” to help make decisions [59]. Article
16 of the CRPD mandates state parties to implement le-
gislation and policies to protect persons with disabilities
from exploitation, violence, and abuse, and to ensure
that such instances are monitored, investigated, and
prosecuted, where appropriate [13]. To this end, many
jurisdictions with supported decision-making regimes
have in place independent review mechanisms to screen
representatives, track decision orders, investigate com-
plaints, and offer emergency protection services for per-
sons with disabilities [60, 61] (Table 3).
Canada’s reservation to Article 12 is most prominently

meant to protect its substitute-decision-making regimes
[45]. Despite the Article’s “deceptively simple language”,
this issue has wrought controversy in human rights cir-
cles, especially given how substitute decision-making re-
gimes interfere with the personal autonomy of persons
with psychosocial disabilities [59]. As a result of perva-
sive social stigma and discrimination, persons with psy-
chosocial disabilities have long been denied legal
capacity even when they have the ability to make their
own decisions with support systems. This means persons
with psychosocial disabilities have often been excluded

Table 3 Canada’s Interpretative Declarations and Reservations
to CRPD Articles 12 and 33

“Canada recognises that persons with disabilities are presumed to
have legal capacity on an equal basis with others in all aspects of
their lives. Canada declares its understanding that Article 12 permits
supported and substitute decision-making arrangements in appropriate
circumstances and in accordance with the law.
To the extent Article 12 may be interpreted as requiring the
elimination of all substitute decision-making arrangements, Canada
reserves the right to continue their use in appropriate circumstances
and subject to appropriate and effective safeguards. With respect to
Article 12(4), Canada reserves the right not to subject all such
measures to regular review by an independent authority, where
such measures are already subject to review or appeal.
Canada interprets Article 33(2) as accommodating the situation of
federal states where the implementation of the Convention will occur
at more than one level of government and through a variety of
mechanisms, including existing ones” [42].
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from major decisions relating to their healthcare, hous-
ing, assets, and everyday living [59]. The fundamental
principle that persons with psychosocial disabilities re-
tain the right to legal capacity, such as in managing their
personal affairs and property, was also affirmed by the
European Court of Human Rights in Winterwerp v. The
Netherlands, [1979] ECHR 4, when it redressed the state
administration of a person’s property after he was commit-
ted to a psychiatric hospital [62]. Canada’s reservations to
Article 12 therefore have significant deleterious implica-
tions for achieving equality and respect for persons with
psychosocial disabilities – at least so far as the social
model of the CRPD is superior. Despite Canada’s reserva-
tions, however, the Supreme Court of Canada’s decision in
Cuthbertson v. Rasouli, 2013 SCC 53, reaffirms the object-
ive of the Ontario Health Care Consent Act to uphold the
patient’s autonomy interest as much as possible and allow
the substitute decision-making model to be used only
when absolutely necessary due to the patient's incapacity
to make decisions [63, 64].
Whether Canada’s reservations to Article 12 are actu-

ally valid has been contested. Article 46 of the CRPD,
which echoes Article 19 of the Vienna Convention of the
Law of Treaties, prohibits reservations that are contrary
to the object and purpose of the Convention [65]. With
the CRPD’s mandate of affirming maximum independ-
ence, equality, and participation of persons with disabil-
ities in society, some scholars have argued that Canada’s
reservation on the legal capacity of persons with psycho-
social disabilities severely interferes with the Convention’s
object and purpose. This may particularly be the case
when persons with psychosocial disabilities are committed
to treatment against their will, denied full political partici-
pation through the electoral process, and prevented from
effectively managing their personal affairs. This notion has
been argued by the European Group of National Human
Rights Institutions in submissions to the European Court
of Human Rights noting that, “without legal capacity it is
not possible to obtain the rights guaranteed under the
CRPD” [66].
In any event, all Canadian provinces and territorial

jurisdictions currently use substituted decision-making
regimes where persons are declared mentally incapable
[59]. Ontario’s Substitute Decisions Act, for example,
allows third parties to make decisions on behalf of a per-
son deemed to lack capacity. Academics note that this
statute does not consider situations where persons with
disabilities have a fluctuating decision-making capacity
from day-to-day and would be ideal candidates for a
supported decision-making regime [67]. In contrast,
some provinces and territories, including Alberta, British
Columbia and Yukon, have legislation that enables sup-
ported decision-making alternatives. Newfoundland and
Labrador and Prince Edward Island are currently working

towards adopting supported decision-making systems in
light of Canada’s ratification of the CRPD [56].
While supported decision-making regimes are not yet

ubiquitous throughout Canada, some academics look to
British Columbia’s Representation Agreement Act as a
model that has received praise from the disability com-
munity [59]. Under this Act, a person with psychosocial
disabilities can communicate an intention to select a
trusted representative who will provide support in man-
aging the person’s healthcare, personal care, finances,
and legal affairs. British Columbia’s decision-making re-
gime is also heralded for safeguarding against abuse of
the system; a person with psychosocial disabilities must
select someone to monitor their trusted representative
to ensure he/she is not abusing his/her responsibilities
[68]. While this system is more closely aligned with the
intentions of Article 12 of the CRPD, it is still probably
not fully compliant in that the trusted representative is
granted the authority to “substitute” decisions for the
person with psychosocial disabilities under the qualifica-
tion that they comply with the individual’s wishes if
found to be “reasonable” [59].
Despite the dominance of substitute decision-making

in Canada, some court decisions have demonstrated affin-
ity for supported decision-making in judicial proceedings.
As early as 1982 in Clark v. Clark, an Ontario County
Court held that Justin Clark, who suffered from cerebral
palsy, was “mentally competent” despite his intellectual
disability and inability to speak except through symbols
and pictures [69]. In Koch (Re), a 1997 decision of
Ontario’s Superior Court of Justice, the importance of
supported decision-making assistance was recognized
when Justice Quinn ruled that “mental capacity exists
if the appellant is able to carry out her decisions with
the help of others” [70]. In this regard, Canadian judi-
cial decisions – both new and old – show a way for-
ward in how Article 12 of the CRPD could be
implemented by supporting persons with psychosocial
disabilities to enjoy legal capacity on an equal basis
with others.

Canada’s Implementation of the CRPD
Article 33 of the CRPD mandates an extensive imple-
mentation and reporting mechanism. It requires that
state parties “give due consideration to the establishment
or designation of a coordination mechanism within gov-
ernment to facilitate related action in different sectors
and at different levels” [71]. The CRPD Committee is
then to review regular compliance reports from state
parties, report to the UN General Assembly and UN
Economic and Social Council, and receive individual
complaints to investigate “grave or systematic violations”
of CRPD rights by state parties to the Convention. State
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parties are accordingly mandated to implement the
Convention in their domestic legal systems, develop a
coordination mechanism for integrating the Conven-
tion nationally and sub-nationally, and facilitate the
development of an independent monitoring body to
review implementation [45].
Like other international treaties, the CRPD does not

become binding justiciable law until it is ratified and do-
mestically implemented through federal and/or provin-
cial/territorial legislation. The latter is particularly
important here given how most of Canada’s international
obligations from the CRPD fall within provincial/terri-
torial jurisdiction. The provinces and territories are ac-
cordingly responsible for targeting issues ranging from
providing disability healthcare and support services,
accessibility to public spaces, and special education pro-
grams to meet the needs of persons with disabilities
[48]. Canada has subsequently declared its interpretation
of Article 33 of the CRPD as accommodating of the
country’s federal system [56]. In response to Article
33(2) of the Convention, which requires state parties to
designate independent monitoring mechanisms, Canada
has also declared its existing national and sub-national
human rights commissions, tribunals, courts, ombud-
spersons, and civil society organizations as sufficient to
meet the provisions [47].
The first official CPRD implementation report from

the Government of Canada in 2014 assesses the state’s
compliance with the Convention and details efforts at
the federal and provincial/territorial levels. The report
notes that persons with psychosocial disabilities can
bring forth discrimination claims before federal-
provincial/territorial independent administrative tribu-
nals, human rights commissions and courts to defend
their rights [47]. The report also describes the federal
government’s launch of the Federal Disability Reference
Guide as a tool to ensure that legislation, programs, ser-
vices, and policies are inclusive of the needs and rights
of persons with psychosocial disabilities. A federal Office
of Disability Issues is also mentioned in the report as a
focal point for issues related to the CRPD at the national
level, through which Interdepartmental Committees on
Disability Issues have been established to coordinate the
implementation of the Convention. The report outlines
Canada’s national and sub-national commitment to dis-
ability rights and equality through several programs: an
annual policy forum dedicated to issues on housing, em-
ployment, and youth transitions for persons with psy-
chosocial disabilities; consultations on the Registered
Disability Savings Plan to promote financial saving
among Canadians with disabilities; ongoing work with
the Persons with Disabilities Technical Advisory Group
to collect data on persons with disabilities; and the es-
tablishment of advisory committees to provide expertise

to government bodies on disability issues. The federal
government also reported that it dedicated $9 million in
2013 through the Social Development Partnership Pro-
gram to fund projects focusing on the priorities of the
Convention, including promoting the accessibility of
public spaces, active living, and social inclusion [47].
Canada’s CRPD implementation report also mentions

that, at the federal level, the Canadian Human Rights
Act prohibits discrimination due to disability in areas
such as accommodation, provision of goods and services
“customarily available to the public”, and employment
[72]. The report notes the country’s continued protec-
tion of s.14 legal rights of the Canadian Charter of
Rights and Freedoms which guarantees the assistance of
interpreters to persons with disabilities in judicial pro-
ceedings [47]. The Criminal Code also provides for testi-
monial aids and other adaptive measures for victims and
witnesses with disabilities by means of closed-circuit
television options, the presence of support persons, and
appointing state-funded counsel to cross-examine wit-
nesses with disabilities if the accused is self-represented
[73]. The report continues in describing the Corrections
and Conditional Release Act, which administers an on-
going health and needs assessment for accused persons
with disabilities serving sentences in federal correctional
facilities [74]. Presently, Correctional Service Canada’s
Mental Health Strategy seeks to enhance mental health
services for offenders in correctional institutions and
within the community through providing training and
tools to correctional and mental health staff. In 2013,
the federal government also announced a $4 million
fund over 2 years to support mental health wellness ser-
vices in Aboriginal communities. In regards to labour
market opportunities for persons with disabilities, the
Canadian government reported it provides $40 million a
year to help obtain and retain employment as well as
facilitate job creation with small- and medium-sized
businesses. An estimated $222 million is also annually
allocated to the Labour Market Agreements for Persons
with Disabilities to coordinate with provinces and terri-
tories to deliver services to increase employment oppor-
tunities. In recognition of the correlation between
disability and poverty, the Canada Revenue Agency has
implemented a disability tax credit which includes ex-
emptions from goods and services tax and provides care-
giver tax credits to meet the needs of persons with
disabilities [47].
With respect to Canada’s reservation on Article 12 of

the CRPD, the 2014 implementation report declares that
Canada interprets the provision to permit existing sup-
ported and substitute decision-making regimes where
“such measures are subject to review or appeal”. The re-
port’s section on Article 12 notes that the nature of sup-
ported or substitute decision-making regimes falls
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within the purview of the provinces and territories [47].
The report also summarizes the various provincial and
territorial legislation and policies targeting persons with
disabilities. Alberta’s Personal Directives Act facilitates a
system where individuals may select a representative to
make decisions on their behalf [75]. The Alberta Adult
Guardianship and Trusteeship Act is also cited as an ex-
ample of legislation that provides an option to vulner-
able persons with disabilities to receive support in
making decisions and ensure an independent review
process to prevent abuse [76]. Manitoba’s Vulnerable
Persons Living with a Mental Disability Act provides
both supported and substitute decision-making options
for adults with psychosocial disabilities [77]. Nunavut’s
Guardianship and Trusteeship Act recognizes the legal
capacity of adults with disabilities who require support
in making decisions related to personal care, health, and
financial affairs [78]. Yukon’s Decision-Making Support
and Protection to Adults Act provides a system for sup-
ported decision-making agreements and court-appointed
guardianship for adults unable to seek their own help
[79]. The territory’s Care Consent Act administers the
Capability & Consent Board to review decisions on cap-
acity to consent to health treatment [80].
With respect to other CRPD requirements, the Public

Service of Ontario Act, the Child and Family Services
Act, and the Youth Criminal Justice Act require all
Ontario public servants and correctional staff to be
trained in working with persons with disabilities [81–83].
Ontario’s Disability Support Program aims to tackle bar-
riers discouraging employers from hiring persons with dis-
abilities through offering employment support programs.
Special grants and programs have also been allocated to
secondary and post-secondary institutions to help disabil-
ity offices meet accessibility standards and accommodate
students with disabilities [47]. Alberta’s Human Rights Act
requires the accommodation of persons with disabilities
where protected under the Act to the point of undue
hardship [84]. The Alberta Human Rights Commission
additionally administers, receives, and responds to
complaints of discrimination and inaccessibility based
on disability [47]. Under Alberta’s Mental Health Act,
a person with a disability may be detained after a
physician-conducted examination for up to 24 h of
“care, observation, examination, assessment, treatment
and control” in a designated facility based on require-
ments set out in the Act [47]. This Act details safeguards
to protect patient rights to confidentiality, information,
legal representation, refuse treatment, appeal and have an
advocate [47]. Alberta’s School Act entitles students with
disabilities to access special education programs in con-
sultation with parents and guardians, and where appropri-
ate, in consultation with the student [85]. Funding is
provided for accommodations and accessibility by “virtue

of the student’s behavioural, communicational, intellec-
tual, learning or physical characteristics, or a combination
of those characteristics” [47].
Canada’s CRPD implementation report describes how

British Columbia similarly emphasizes “accessibility
without compromise” for persons with disabilities [47].
British Columbia’s Human Rights Code protects persons
with disabilities from discrimination in areas such as
employment, services or facilities available to the public,
accommodation, tenancy, and the purchase of property
[86]. The Guide Animal Act affirms that persons with
assistance animals have the same accessibility rights with
respect to public places, accommodation, and transpor-
tation [87]. Student Aid BC delivers the Assistive Tech-
nology Program to provide students with technical aid
assessments, equipment loans, as well as training and
support programs for students with disabilities attending
public and private post-secondary institutions. Provincial
disability policy guidelines specifically assert that all per-
sons with developmental and psychosocial disabilities
are entitled to “experience the highest quality of life
possible”. British Columbia has also implemented a
10-year mental health plan to develop a framework
for assisting public officials and healthcare professionals in
working with persons with disabilities and delivering
service programs [47].
As of March 2015, the CRPD has been cited in five

Canadian statutes from those contained in the database
of the Canadian Legal Information Institute (CanLII).
Federally, Canada’s ratification of the CRPD is men-
tioned in the World Autism Awareness Day Act as well
as the Prohibiting Cluster Munitions Act [88, 89]. Alberta’s
Premier’s Council on the Status of Persons with Disabilities
Act mentions the Convention in a provision regarding the
Council’s duties to advise the government of policies and
strategies affecting persons with disabilities under the
principles of the Convention [90]. Manitoba’s Accessibility
Advisory Council Act as well as the Accessibility for Mani-
tobans Act mentions the CRPD in both statutes’ pre-
ambles by noting that state parties are expected to
implement measures to ensure accessibility and independ-
ence for persons with disabilities [91, 92]. Though the
rights and equality interests of persons with disabilities are
being targeted at national and sub-national levels, the ex-
plicit implementation of the Convention’s provisions in
specially devised federal and provincial/territorial legisla-
tion remains to be seen.

Canada’s Current Challenges
Despite the overwhelming self-praising nature of Canada’s
CRPD implementation report, much work remains to be
done in the country. In a 2011 report, the Council of
Canadians with Disabilities noted several issues that must
still be addressed. The Council cited Canada’s declaration
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on Article 33 as preventing the effective implementation
of the Convention through a central federal coordination
body mandated to develop a comprehensive plan at the
national level. Additionally, the Council suggested that a
parallel independent monitoring mechanism also be cre-
ated in fulfillment of Article 33 of the CRPD by tasking
the Canadian Human Rights Commission with the
mandate and resources to observe the Conventions’ im-
plementation. The Council argued that the “practice of
downward delegation to working-level officials” who lack
authority to advance policy ultimately dilutes the imple-
mentation of the CRPD. The Council further recom-
mended that a standing parliamentary committee be
tasked with advancing the rights and equality of persons
with disabilities at the federal legislative level [93].
The Canadian Mental Health Association’s 2011 report

further supported the amendment of provincial and ter-
ritorial legislation to align with the CRPD-mandated
limitation of substitute decision-making regimes in
favour of supported decision-making alternatives. The
report also suggested that this legislation include a defin-
ition of torture and cruel and degrading healthcare treat-
ment, with the stipulation that such measures be
reduced. The Association argued that disability legisla-
tion at the sub-national level be amended to include
positive rights, as promoted by the CRPD, such as the
right to equal access to employment, housing, education,
living standards, and social and legal protection. The re-
port further outlined the suggestion that mental health
and disability frameworks within and across all provinces
and territories should be coordinated “to avoid a patch-
work of conflicting policies” [94].
As of May 2015, no shadow reports of the 2014 CRPD

Report of the Government of Canada had been released.
Mad Canada, however, is developing a critical response
to the government report, set to be released in 2017.
Representatives from the organization reported that
their response will look at the experiences of people with
psychosocial disabilities among intersectional groups
such as Aboriginal peoples, LGBTQ, youth, women, and
prisoners. The response will also address the notion of
“capacity” of persons with disabilities as it relates to
current pressing issues such as community treatment or-
ders, involuntary detention, and systemic coercion for
treatment compliance, among other systemic problems
left for future analysis. The Council of Canadians with
Disabilities (CCD) will also be releasing a shadow report
shortly. Representatives from the council note their re-
port will emphasize the urgency of a nationwide cross-
jurisdictional CRPD implementation policy, as mandated
in Article 33 of the Convention. Their report will also
highlight the importance of consulting with organiza-
tions representing Canadians with psychosocial disabil-
ities across the provinces and territories in the

development of this implementation policy. The report
will express the Council’s concern that, without this in-
volvement and integration of key stakeholders and Cana-
dians with disabilities, there will continue to be gaps in
achieving the CRPD’s mandate.
Numerous scholars have also noted problematic trends

in mental health law in Canada and internationally.
These include: a lack of legislation governing the com-
mitment and treatment of persons with psychosocial dis-
abilities in healthcare facilities; inadequate policies
regarding judicial review mechanisms available to per-
sons facing commitment and institutionalization; a fail-
ure to provide humane care to institutionalized persons;
and a lack of integrated community programs as alterna-
tives to institutional treatment [95]. These concerns are
deepened in light of the CRPD’s limited enforcement
mechanisms, which have been criticized as creating a
self-directed state supervision system or a “fox guarding
the henhouse” dilemma [95]. However, the success of
civil society organizations in raising the political
prioritization of disability rights in Canada has promis-
ing implications for developments in the future. The for-
mation of the Mental Health Commission of Canada
and its many initiatives illustrates how the full
realization of disability rights deriving from international
conventions will require strong governmental leadership
and cross-sectional partnerships. Without a central inde-
pendent monitoring mechanism in Canada, the onus
falls on the courts, tribunals, provincial/territorial bod-
ies, and civil society organizations to speak up against
gaps in the Convention’s implementation.

Judicial Interpretation of the CRPD in Canada
A memorandum tabled in the House of Commons prior
to Canada’s ratification of the CRPD argued that Parlia-
ment did not need to pass explicit legislation incorporat-
ing the CRPD into domestic law because the country
already had the necessary legal and programmatic
framework [96]. Obligations under the Convention per-
taining to equality and non-discrimination rights were
said to have already been enshrined in the Canadian
Charter of Rights and Freedoms, the Canadian Human
Rights Act, and provincial and territorial legislation. The
memorandum continued in arguing that the CRPD’s obli-
gations can be progressively met through the development
of national and subnational laws, policies, and programs
over time [96]. However, with no explicit implementing le-
gislation passed, scholars are concerned whether Canadian
courts will “view current Canadian law as being sufficient
to give the treaty domestic effect” [97]. The memoran-
dum’s reference to implementation through existing
mechanisms supports the notion that Canadian courts
should view the Convention as implemented, domestically
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binding, and justiciable [97]. This view is further sup-
ported by the Supreme Court of Canada’s affirmation in
Canadian Foundation for Children Youth and the Law v.
Canada (Attorney General), 2004 SCC 4 that “statutes
should be construed to comply with Canada’s inter-
national obligations” [98]. Accordingly, the presumption
that Parliament “intends to legislate in compliance with
Canada’s international obligations” therefore applies to
ratified conventions like the CRPD, whether or not they
have dedicated implementing legislation [97] (Table 4).
With respect to international conventions and treaties,

Baker v. Canada (Ministry of Citizenship and Immigra-
tion), [1999] 2 SCR 817, serves as a leading case on how
Canada’s international obligations are judicially inter-
preted [99]. In this case, the Supreme Court of Canada
was asked to conduct a judicial review of a deportation
order of a woman with Canadian-born children on
humanitarian and compassionate grounds. The Court
assessed whether the appellant could rely on the UN
Convention on the Rights of the Child, which was not
expressly incorporated in the Canadian Immigration Act,
to determine whether federal immigration authorities
should treat the best interests of the Canadian-born chil-
dren as a primary consideration in their decisions. Just-
ice L’Heureux-Dubé noted that international treaties and
conventions do not form part of Canadian law unless
implemented by statute, but highlighted that the “values
reflected in international human rights law” nevertheless
help to inform a “contextual approach to statutory inter-
pretation and judicial review” [99]. Similarly, despite the
lack of explicit implementing legislation for the CRPD,
leading cases such as Baker demonstrate that Canada’s
international obligations can help to inform and develop
social, cultural and legal norms on fundamental human
rights issues.
While some cases speak about disability issues gener-

ally, an assessment of the number of court and tribunal

decisions that reference the CRPD illustrates the degree
of its implementation in Canadian jurisprudence. As of
March 2015, the CRPD has been cited in nine Canadian
court judgments and three tribunal decisions from those
contained in the CanLII database. In seven cases, the
Convention is just briefly mentioned, mostly as part of a
summary of litigants’ claims to equality rights and access
for persons with disabilities. Two cases consider the
Convention in more detail, including whether it provides
the right to state-funded counsel for persons with dis-
abilities and the relevance of the social model of disabil-
ity in Canadian society. Two cases (plus one appeal)
deliberate substantially on the Convention; the first on
whether it should influence criminal sentencing of per-
sons with disabilities, and the second on whether it
forces governments to distinguish between children and
adults with disabilities.
In Portman v. Government of the Northwest Territor-

ies, 2014 CanLII 21552 (NT HRAP), the claimant argued
that the Northwest Territories’ Human Rights Act, as
well as Article 13 of the CRPD, required the Northwest
Territories government to provide her with legal counsel
to represent her in her discrimination complaint against
the Northwest Territories government and Sun Life As-
surance owing to her disability [100]. Article 13 of the
Convention provides that state parties shall ensure ef-
fective justice for persons with disabilities on an equal
basis with others including through the “provision of
procedural and age-appropriate accommodations”. In its
decision, the Northwest Territories Human Rights Adju-
dication Panel held that the preamble of the Human
Rights Act relied on by the claimant in her submission
does not incorporate the requirements of the Conven-
tion in the Act. The Court further ruled that state parties
to the CRPD are not required to “afford publicly-funded
council to persons with disabilities; instead it requires
those states to ensure persons with disabilities have
‘effective access to justice…on an equal basis with
others…’” [100]. The Court cited a 2007 Supreme Court
of Canada decision in noting that there is “no general
right to counsel”, in that the state has no obligation to
provide counsel to a party appearing before a tribunal
whether or not the person has a disability [101]. After
the claimant’s application was denied, Portman filed a
human rights complaint against the Northwest Territor-
ies Department of Justice for failing to grant legal aid to
persons with disabilities who cannot finance legal repre-
sentation and where their disability impedes their ability
to represent themselves. This complaint is currently
pending adjudication.1

In Hinze v. Great Blue Heron Casino, 2011 HRTO 93,
the Human Rights Tribunal of Ontario affirmed that
Canada’s ratification of the CRPD has contributed to a
“paradigm shift” by proposing a social model of disability

Table 4 Explanatory Memorandum Tabled in the House of
Commons, 3 December 2009

“Obligations under the Convention relating to the right to equality
and non-discrimination and to general protections of human rights
and fundamental freedoms can be complied with through reliance
on the Canadian Charter of Rights and Freedoms, the Canadian
Human Rights Act, and equivalent provincial and territorial legislation.
Many obligations can also be complied with progressively through
federal, provincial and territorial laws, policies and practices as they
are developed over time.
At the federal level, specific obligations relating to promoting
equality, dignity and an enabling environment for persons with
disabilities can be complied with through additional existing federal
legislation, policies, programs and practices. These include: consultations
with persons with disabilities, awareness raising measures, accessibility
guidelines and standards, income support and tax measures, the
Canada Social Transfer, support for victims of crime, the Employment
Equity Act, etc.
No changes to federal legislation or policy were identified as required
for ratification” [42].
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as a “personal affect deserving of human rights protec-
tion” [102]. By replacing the medical model, which
defined disability as “an individuated bio-medical subor-
dinated self”, the social model was held by the Tribunal
to be a “conceptual evolution of a disabled person’s place
in society” requiring the right to freedom from discrim-
ination. The Tribunal noted that this model has also
been adopted in recent Supreme Court of Canada deci-
sions relating to equal employment issues of persons
with disabilities such as Quebec (Commission des droits
de la personne et des droits de la jeunesse) v. Boisbriand
(City), 2000 SCC 27 and Granovsky v. Canada (Minster
of Employment and Immigration, 2000 SCC 28 [103,
104]. This framework was used in the present case to
determine whether the applicant had a disability as de-
fined within the Ontario Human Rights Code [102].
In R. v. Myette, 2013 ABPC 89, the accused, who was

blind and required the assistance of a guide dog, was
convicted of sexual assault [105]. The issue before the
Provincial Court of Alberta was whether the accused
could be incarcerated as part of his sentence despite his
disability and reliance on an assistance animal. The
Crown submitted that an appropriate sentence for sexual
assault would be 18–24 months incarceration. Con-
versely, the defence submitted that incarceration would
breach Canada’s obligations to Article 14 of the CRPD,
which holds that persons deprived of their liberty should
be entitled to guarantees of international human rights
principles, including reasonable accommodation of their
disabilities. In considering the notion that Parliament is
“presumed to legislate consistently with those [inter-
national] obligations”, this court of first instance held
that incarcerating the accused in a correctional facility
would contravene the Convention as well as s.718 of the
Criminal Code requiring the consideration of “less re-
strictive sanctions” in the appropriate circumstances.
The Court noted that incarceration would be unduly
harsh for the accused and a “deprivation of liberty out of
all proportion to the deprivation suffered by other
offenders in the Corrections system”. Accordingly, the
accused was originally sentenced by this court to house
arrest under an 18 month probation order with condi-
tions to accommodate his disability and reliance on a
guide dog [105].
This decision was later appealed in R. v. Myette, 2013

ABCA 371, where the Alberta Court of Appeal held that
it was not open to the sentencing judge “to bypass the
requirement of [proportional punishment] in section
718.1 of the Criminal Code by preferring the language of
an international instrument” [106]. The Court held that
although incarceration may have a “disproportionate ef-
fect on the disabled”, this fact cannot be used to “forego
the imposition of custodial sentences where it would
otherwise be warranted”. The Alberta Court of Appeal

concluded that if this were the case, “individuals with
disabilities could never be incarcerated, no matter their
crime. That cannot be.” [106] The Court, however, deter-
mined that disabilities are a legitimate factor in determin-
ing the length of a custodial sentence. While the Court
acknowledged that an 18 month imprisonment was an ap-
propriate sentence for sexual assault, the respondent with
disabilities should have received a lower sentence owing
to the notion that he would “undoubtedly face greater
challenges than other inmates due to his disability” [106].
Accordingly, the Court granted the accused credit for the
time spent under house arrest, allowed the appeal, and
substituted an imprisonment sentence of 90 days to be
served from Fridays at 6 pm to Sundays at 9 am [106].
In Saporsantos Leobrera v. Canada (Citizenship and

Immigration), 2010 FC 587, the Federal Court of Canada
assessed the distinction between children and adults
with disabilities using the UN Convention on the Rights
of the Child and the CRPD for the purpose of adjudicat-
ing the applicant’s immigration appeal on humanitarian
and compassionate grounds [107]. Counsel for the 23-
year-old applicant with cognitive disabilities submitted
that the government’s immigration decision did not ad-
equately consider ‘the best interests of the child’ analysis.
The Court accordingly held that the language of the UN
conventions does not support the argument that “adults
with disabilities can be deemed to be ‘children’ for the
purposes of the best interests of the child” as the distinc-
tion between the two is based on age, rather than per-
sonal characteristics. While the Court expressed its
sympathy for the position of the applicant, it did not
agree with the submission that “dependency and vulner-
ability are the defining characteristics of ‘childhood’”.
The Court nonetheless ordered that the application for
judicial review be granted and the immigration denial be
set aside and remitted for re-determination – albeit for
other reasons, namely the removal of potentially relevant
evidence from the applicant’s file following a mere “sum-
mary review” by an immigration officer [107].

Discussion
Ultimately, the success of the CRPD and other inter-
national laws related to mental health depends on the
extent to which they are domestically implemented and
followed by its state parties [108]. Important issues af-
fecting implementation in all state parties remain. For
example, the distinction between when supported
decision-making becomes substitute decision-making is
still unclear in both the Convention’s text and in the
Committee’s interpretation [21]. Scholars such as John
Dawson call for a more functional interpretation of the
Convention to avoid problems in compliance on issues
such as decision-making by clarifying when substitute
decision-making can be used as a final resort. [21] In his
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view, the Convention’s goals of autonomy and equality
rights for persons with disabilities would be better pro-
tected with realistic and clearer standards that align with
widespread legal doctrines used worldwide.
In the Canadian context, disability legislation and pol-

icies have not yet fully adopted the social model of dis-
ability in how equal rights and accessibility for persons
with disabilities are promoted, particularly with its reser-
vations to legal equality under Article 12 of the CRPD.
[10] Nevertheless, legislation to implement supported
decision-making alternatives are already in force in
Alberta, British Columbia, and Yukon [47]. While Canada
has taken the important first step of ratifying the CRPD,
the country must now undertake the concerted effort
needed to implement its many provisions and facilitate
equal rights and access to healthcare, housing, education,
employment, transportation, and built-environments.
Despite the sparse references to the Convention in

federal and provincial/territorial legislation and court de-
cisions, government services and programs are targeting
social and structural inequalities faced by Canadians
with disabilities, psychosocial and otherwise. Many com-
mentators, however, remain concerned with the absence
of independent oversight mechanisms for monitoring
CRPD implementation. While the overarching principles
of the CPRD may become progressively realized over
time, it will take a consistent and determined effort by
federal and provincial/territorial legislatures, courts, tri-
bunals, public services, and civil society organizations to
ensure that equal participation and accessibility rights
are achieved for all Canadians with disabilities.
To date, Canada has only submitted one report in

2014 on the domestic implementation of the CRPD
since its ratification in 2010. As such, it is yet to be de-
termined whether Canada’s CRPD reports serve as an
opportunity to bolster progress on issues stemming from
CRPD provisions such as Article 12. Recent criticisms of
the Canadian government’s compliance with inter-
national treaties, such as the UN Declaration on the
Rights of Indigenous Peoples, do not bode well in this
regard [109]. Civil society organizations such as the Can-
adian Mental Health Association and the Council of Ca-
nadians with Disabilities may continue to play an
important role in keeping disability rights at the fore of
the political agenda by holding governments accountable
to Canadians with disabilities. The judiciary will also
play an integral role in addressing and rectifying dis-
criminatory policies and programs that disproportion-
ately affect Canadians with disabilities. While the CRPD
remains conspicuously absent from Canada’s judicial de-
cisions, the courts and tribunals have nonetheless heard
allegations of unequal treatment and discrimination on
the grounds of disability and issued judgments to rectify
transgressions.

Furthermore, as a dualist, federal state, Canada serves
as an excellent case study on the complexities of imple-
menting international human rights treaties. Specifically,
Canada’s federal system of provinces and territories, with
their independent jurisdiction on decision-making systems
and public programs for persons with disabilities, presents
obstacles to CRPD implementation. Canada’s dualist sys-
tem also requires an assessment of international treaties
to determine whether current legislation meets inter-
national obligations or whether implementing legislation
is needed. In cases of the former, as is present with the
CRPD, the current legislation deemed to meet Canada’s
international obligations is not reinforced through domes-
tic monitoring mechanisms.
Though the CRPD had garnered widespread recogni-

tion as a progressive human rights treaty on promoting
disability rights and equality, challenges remain with ac-
tualizing the Convention’s provisions domestically. Even
with Canada's progressive treatment of disability rights
as an illustration of a wider global shift in human rights
law and minority rights, the challenges in implementing
the CRPD reflects the difficulties of actualizing inter-
national human rights commitments, particularly in ad-
vanced, developed countries.
Despite the lack of explicit implementation of the

CRPD in domestic Canadian law and policy, it seems the
Convention has helped to facilitate a larger shift in social
and cultural paradigms of mental health and disability.
In this regard, Canada is steadily moving forward from
its historical legacy of paternalism and discrimination of
persons with disabilities, towards inclusive equality [10].
This bodes well for the potential impact of the CRPD on
other high-income countries. Yet, it is also clear that the
ratification and passive implementation of human rights
treaties is not enough. Continued efforts are needed to
ensure that systemic progress occurs and that the rhet-
oric of treaties like the CRPD can be translated into
real-world equality for all.

Endnotes
1Based on email communication with Elizabeth

Portman, 28 May 2015
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